WALTER QL AND GAS QORP.
| BLA 95-11 Deci ded Gctober 8, 1997

Appeal froma decision of the Associate Drector for Policy and
Managenent | nprovenent, Mneral s Managenent Service, denying a request to
close a capital recovery period on Novenber 1, 1988, for net profit share
| ease 0CS G 4721.

Afirned.

1. Quter ontinental Shelf Lands Act: General | y--Quter
Qntinental Shelf Lands Act: QI and Gas Leases--
Regul ations: Interpretation

Departnental regulation 30 CF. R § 220.002 (1990) was
properly construed to find that a capital recovery
period for an GCS oil and gas net profit share | essee
ended on the last day of the nonth in which the | essee
gave notice to MB to termnate the period.

APPEARANCES  Douglas B G ass, Esq., Houston, Texas, for Appellant; Peter
J. Schaunberg, Esq., Howard W Chal ker, Esg., Geoffrey Heath, Esg., and
Sarah L. Inderbitzin, Esq., Dvision of Energy and Resources, dfice of the
Solicitor, US Departnent of the Interior, Véshington, DC, for the

M neral s Managenent Servi ce.

(PN ON BY ADM N STRATI VE JUDEE ARNESS

Witer Ql and Gas Gorporation (Vélter) has appeal ed froma June 29,
1994, Decision of the Associate Orector for Policy and Managenent
| nprovenent, Mneral s Managenent Service (MVB), denying a request submtted
by Wi ter on February 28, 1991, to close the capital recovery period for
Federal net profit share | ease OCS G 4721 effective Novenber 1, 1988.
dting 30 CF.R § 220.002, M rejected Wil ter's termnation request
because it woul d have been effective 28 nonths before the request was
received by MB, a result that M determined was contrary to the rule
provided. It was
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determned that, under 30 CF. R § 220.002, when a | essee el ects to
termnate a capital recovery period, that action takes place on the |ast
day of the nonth in which notice of the election to termnate is recei ved
by MB. Velter filed a tinely appeal .

The account at issue is for a Federal net profit share | ease issued
under 43 US C 8 1337 (1994); regul ations establ i shing accounting
procedures for the | ease are published at 30 CF. R Part 220 (1990). This
type of lease, as the nane inplies, permts the Lhited Sates to share in
profits fromthe lease. See 30 CF.R § 220.001. The regul ati ons permt
participating | essees to claiman all onance for capital recovery costs in
conput i ng paynents otherw se due to the Lhited Sates. 30 CF R § 220.002
(1990). This allowance is designed to be taken early inthe life of the
| ease; entitlenent thereto begins at | ease i ssuance and ends either when
the | essee conpl etes the last well on the first platformspecified in the
devel opnent pl an, or when the account bal ance ceases to show a debit. See
30 CF R 88 220.002(1) and (2) (1990). Aternatively, a |essee nay el ect
to termnate such an account by giving notice thereof to M6 30 CF. R
§ 220.002(3) (1990).

n appeal to this Board, Vélter contends that Departnental regul ations
controlling termnation of such accounts were unclear in 1988 and shoul d
not prevent VWl ter fromtermnating the recovery account effective in
Novenber 1988, al though notice of the desire to do so was not communi cat ed
to MB until February 1991. Wdlter explains that it becane necessary to
end the account in 1988 when an anended conputation of the account, which
requi red deduction of production proceeds fromthe cal cul ati on of capital
costs, was required by MB in Gctober 1990. It was not until 1991, Vélter
states, after the required anendnent of the account was nade, that Vélter
deci ded the recovery period shoul d have ended in 1988. Moreover, Vélter
contends, advi ce from M enpl oyees during this tine led Vil ter to fail to
subt ract production proceeds recei ved from Novenber 1988 t hrough February
1991 when reporting capital recovery costs for the lease. Wdlter argues it
woul d be unjust to enforce atine [imtation that shoul d be wai ved in
recognition of a good faith attenpt to correctly report the account over
the 28-nonth period at issue.

[1] The tine limtation to which Velter refers appears at 30 CF. R §
220.002 (1990), which states, pertinently, that "[c]apital recovery period
neans the period of tine that begins on the date of issuance of the [|ease]
and ends on the last day of the nonth during which * * * [t]he | essee, at
his el ection, chooses to termnate [it]." The regul ation does, as Vdlter
states, inpose a definite tine limt for account closure resulting from
notice given by a lessee: It is the end of the nonth in which a
termnation notice is given. In this case, notice was first given by
VWl ter in February 1991 that termnation of the recovery period was
desired. Uhder 30 CF.R 8§ 220.002, this event triggered termnation of
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the period at the end of February 1991, and MVB so found in the initial
agency Decision on the question that issued on April 8, 1991. Nonet hel ess,
Wl ter argues that the accounting regulations in effect from1988 until
1991 failed to give sufficient notice that the capital recovery account for
the | ease was subject to reduction if the | ease was produci ng.

The regulation in effect in 1990, when MVB required Vel ter to anend
the al | onance account, required that "[p]roduction revenues and ot her
credits recei ved' were to be deducted when cal cul ating the al | onance
amunt. 30 CF.R § 220.020(3) and (4) (1990). Identical |anguage appears
inthe previous codification of the rule in the Gode of Federal Regul ati ons
during 1989 and 1988. See 10 CF.R 8§ 390.020(a) (1981). This aspect of
the rul e was not changed during the 28-nonth tine rel evant to this appeal,
contrary to the suggestion by Vélter that the rul e was uncertai n and
changing during that tine. Qorrection of the account was, therefore,
required by the fact that VWl ter had not deducted production revenues when
conputing the capital recovery all owance due in accordance wth 30 CF. R
§ 220.020 (1990). Watever nay have caused Vélter to overl ook the
requi renent that production revenue be deducted in calculating this
account, the fact that the rul e appears to have renai ned unchanged from
Novenber 1988 until February 1991 (and beyond) undercuts the contention
that a vague regul ation was | ater anended to permit an interpretation
adverse to Vélter. There is no explanation of the type of advice said to
have been gi ven by MV& enpl oyees that led Vllter to omt deductions of
production revenues fromthe al |l onance from1988 until 1990. n the record
before us, it does not appear that any rel evant provision of the accounting
rul es was changed during the period at issue to the detrinent of Vélter,
nor has the rule changed since. See 30 CF. R § 220.020 (1996).

Wl ter has not pointed to error in the MM Decision. The MVE found,
correctly, that under 30 CF. R § 220.002 (1990), Vélter termnated the
capital recovery period for |ease OCS-G 4721 in February 1991 by giving
notice to termnate the account during that nonth. Qonsidering Vélter's
argunent that MVB shoul d not have applied this rul e because Departnent al
rul es governing reporting al |l ownabl e costs were anbi guous, MVB correctly
found that the accounting regulations at 30 CF. R 8§ 222.020 (1990)
provi ded adequat e gui dance to VWl ter for reporting the status of the
capital recovery account, inasmuch as the rule stated that |ease production
revenue was to be deducted when cal culating the allowance. S mlarly vague
is asuggestion that Wilter was led into erroneous reporting by advice from
MVE enpl oyees. The nature of the advice given, or howit may have af f ected
the erroneous application of the accounting rue at 30 CF.R 8 220.020 is
not described; nor, on the record before us, is there any foundation for
such a show ng, there being no anbi guity or change shown in the capital
recovery all onance regul ation during the period at issue. In the absence
of a show ng of error in the MV Deci sion under review Vdlter cannot
prevail on the nerits of this appeal .
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Franklin D Arness
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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